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NOTE

Marital Property Reform in
M assachusetts: A Choicefor the New
Millennium

I. INTRODUCTION

Resolved, That the laws of property, as affecting married parties, demand athor-
ough revisd, so that dl rights may be equa between them; — that the wife may
have, during life, an equa control over the property gained by their mutua toil and
sacrifices, be heir to her husband precisely to the extent that heis heir to her, and
entitled, a her death, to dispose by will of the same share of the joint property as
heis!

Although a lengthy paper discussing the reformation of an elective share
statute may show promise at first only as a cure for insomnig, it actualy is
an intriguing account of human struggles over the status of marriage and
women, the control of property, the machinations of legidatures, and the
struggles to achieve justice and fairness.

This Note is an analysis of the options available to Massachusetts as it
responds to the Supreme Judicia Court’s cal to the legidature, following its
decison in Sullivan v. Burkin? to reform the elective share statute in
Massachusetts.® The available options reflect the evolutionary, and in some
ways revolutionary, changes that have occurred to the concept of marriage
as seen through the legal prisms of status, contract and partnership.

Part 1l of this Note will discuss the background that led to the current
legidative proposals* The reform of this statute represents a unique
opportunity for Massachusetts to remedy, in a very proactive and
progressve manner, a system of laws that represents an outdated and
narrow way of thinking about the ancient and honorable state of marriage.

1. PROCEEDINGSOF THE WOMAN' SRIGHTS CONVENTION, HELD AT WORCESTER, OCTOBER
23rd & 24th, 1850, cited in RevaB. Segd, Home As Work: The First Woman's Rights
Claims Concerning Wives' Household Labor, 1850-1880, 103 YALEL.J. 1073, 1113
1994).
( 2) . 460 N.E.2d 572 (Mass. 1984).
3 . SeeMass. GEN. Lawsch. 191, § 15 (1992).
4 Seeinfra notes43-67 and accompanying text.
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Using the elective share statute as a focal point, Part I11 of this Note
explores the development of the rights of married women under the law.®
These rights, indeed the rights of al women, have changed radically in just
the last 150 years. One hundred and fifty years ago, women of color were
slaves, married women were generdly precluded from owning property,® a
husband had the legal right to beat his wife,/” women were precluded from all
but a handful of occupations® and when women were employed, they were
pad significantly less than men.® Most importantly, women were legally
precluded from active participation in the very political processes that wrote,
enacted, implemented, and interpreted the laws that governed their lives
from birth to death — and beyond.*®

Although this Note is not an andysis on marriage, per sg, it isimpossible to
andyze the effect of a statute, without first reflecting on our views of
marriage and how those views are then embodied in the law. Since a
majority of women marry at some point or points in their lives, the laws and
customs surrounding this ingtitution are particularly critical to understand —
and to understand on more than a superficial basis. Part IV of this Note will
briefly discuss the contemporary view of marriage, women, and property to
analyze the impact of statutory reforms on a surviving spouse’ s rights.**

What, in fact, doesit really mean to be married in the eyes of the law? What
rights and privileges attach to the status of being married? What are spousal
responsibilities and burdens?

[M]arriage, — that is, the relation or condition of husband and wife, — while it originates
in a contract, is not itsdlf a contract, but a status. This distinction is of the highest
importance. It is characterigtic of the contract of marriage, that when aman and a woman
do by mutud and lawful agreement become husband and wife, they thereby enter into and
create for themsdlves a civil and palitica status which the State controls, and the rights,

5 . Seeinfra notes68-253 and accompanying text.

6 SeeJoan C. Williams, Married Women and Property, 1 VA.J. Soc.
PoL'y & L. 383, 385-86 (1994).

7. SeeMay Louise Fdlows, Willsand Trusts: “ The Kingdom of the
Fathers,” 10 Law & INEQ. J. 137, 141-42 (1991). See generally RevaB. Segd,
“TheRuleof Love”: Wife Beating as Prerogative and Privacy, 105 YALE
L.J.2117(1990).

8 . SeelAuraA.OTTEN, WOMEN' SRIGHTSAND THE LAW 43 (1993); see
also Richard Chused, Married Women’s Property Law: 1800-1850, 71 Geo.
L.J. 1359, 1414 (1983).

9 . Seeinfra note 211 and accompanying text.

10 See U.S Consrt. anend. XIX, § 1. The amendment giving women the right
to vote was not passed until 1920, a mere 79 years ago.

11 seeinfra notes 254-77 and accompanying text.
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duties and liabilities growing out of which the State, not the contracting parties, prescribes
and regulates.*?

There is good reason to believe that those entering marriage have, a the
very least, ill informed and unredistic expectations of marriage and
divorce.®* In arecent survey, two groups — marriage license gpplicants and
law students — were asked a number of questions about their knowledge of
divorce statutes, the demographics of divorce, and their expectations for
their own marriage.!*  Although both groups had relatively accurate
perceptions of the likelihood of divorce and the effect on the larger
population, both groups scored poorly when it came to actual and accurate
knowledge of the legal terms of the marriage contract as defined by statute,
and reflected wildly idedlistic expectations of their own marriages.'®
Although both groups knew, at least objectively, that there was Statisticaly a
fifty-percent chance of a marriage ending in divorce, not one believed that it
would happen in their own individua sStuation.’® Even aforma law school
course on family law did little to change individua’ s perceptions of his or her
own gtuation, athough there was, a least, an increase in the actua
knowledge of the content of the divorce statutes.*’

The negative impact of divorce on society, as well as the particularly
heavy economic burden that aimost invariably falls on women as a result of
a divorce, is well documented.*® What may be less well known, however,
are some of the historical and legal roots of gender bias that have lead to a
mass impoverization of women and their children.’® Specificaly, as this

12 See RevaB. Segd, The Modernization of Marital Status Law:
Adjudicating Wives' Rightsto Earnings, 1860-1930, 82 Geo. L.J. 2127, 2183
Nn.210 (1994) (quoting Henry Hitchcock, Modern Legislation Touching Marital
Property Rights, 13 J. Soc. 1. 12, 16 (1981)) [hereinafter Siegel, Moder nization].
Thisarticle by Professor Segd isacontinuation of, and should be read in conjunction
with, her companion work Home As Work. See Segd, supra note 1.

13 SeelynnA. Baker & Robert E. Emery, When Every Relationship I's

Above Average: Perceptions and Expectations of Divorce at the Time of

Marriage, 17 Law & Hum. BEHAV. 439, 439 (1993).

1 Seeid.

15 Seeid.

16 Seeid.a 448.

17 Seeid. Inaddition, only 1.5% of marriage gpplicants expressed any

interest in entering into a prenuptial agreement and none were interested in

congdering a pogt-divorce childrearing agreement. See id. The law student group

rate was dightly higher at 11%. Seeid. If this study reflects the knowledge of

thelaws governing marriage and divorce, thereis at least as much reason to believe

that any negative implications of a spouse’ s death would be contemplated.

18 See, e.g., Williams supra note 6; Barbara Ann Kulzer, Law and the

Housewife: Property, Divorce, and Death, 28U. FLA. L. Rev. 1 (1975); Joan

Williams, I's Coverture Dead? Beyond a New Theory of Alimony, 82 Geo.

L.J. 2227 (1994) [hereinafter Williams, Coverture].

19 SeeWilliams, supra note 6, a 383.

Sixty percent of al peoplein poverty and two-thirds of the elderly poor are

women. Femae-headed households are five times more likely to ge poor and up to

ten times more likely to stay poor than are househol ds with amale present.

;‘I’]wenty percent of dl families and more than forty percent of African-American
amilies are heeded by women.
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Note will document, the laws surrounding the acquisition and ownership of
property were radicaly discriminatory towards women in genera and
married women in particular.?® Given the historical state of the laws, it was
only logica to expect that if a woman were legdly precluded from owning
even the “fruits of her [own] labor”2! she would not be able to accumulate
enough wealth to get her out of or keep her out of poverty. If awoman was
legdly denied equal educational and employment opportunities?? then her
right to keep property in her own name, even once it was secured, was to a
large extent a very hollow right.>®> What may be the red surprise is not how
many women suffered and suffer the economic consequences of systematic
gender discrimination, but how many succeeded and continue to succeed in
pite of it.

Women' s rights continue to evolve and reflect the changing perceptions of
society and the economic demands on today’s family. This evolution has
also affected our perceptions of marriage and the division of responsibilities
within the home. These changes not only increase the choices that women

20 Seeinfra notes 68-244 and accompanying text.

21 DianneAvery & Alfred S. Konefsky, The Daughters of Job: Property
Rights and Women'’ s Lives in Mid-Nineteenth-Century Massachusetts, 10
Law & Hist. Rev. 323, 336 (1992).

22 See Chused, supra note 8, at 1416; see also, Douglas Lamar Jones,
Leila J. Robinson’s Case and the Entry of Women into the Legal
Profession in Massachusetts, in THE HISTORY OF THE LAW IN M ASSACHUSETTS:
THE SUPREME JuDICIAL COURT 1692-1992, 241 (Rusl K. Osgood ed., 1992). In
1881, the Supreme Judicid Court ruled that “[u]nder the law of the
Commonwealth awoman is not entitled to be admitted as an attorney.” 1d.
Although the SIC reversed its decision the following year, the ability of womento
enter the legal profession was restricted until well into the twentieth century. See
id. a 242; see also M ARY JOE FRUG, WOMEN AND THE LAW 16-17 (1992). Law
schoolswere not fully integrated until even later and women were precluded from
entering the venerable Harvard Law School until 1950. See Jones, supra, at 244.
Even Supreme Court Justice Sandra Day O’ Connor, upon graduation near the top
of her dassfrom Stanford and as amember of the Order of the Coif, could only
find ajob asalegd secretary. See FRUG, supra, a 17 n.14.

2 See May Moers Wenig, The Marital Property Law of Connecticut:
Past, Present, and Future, Wis. L. Rev. 807, 816-18 (1990).

In retrospect, it seems odd thet the economics of marriage and divorce have been so
neglected in the legdl literature and that the feminist movement did not carry
through the nineteenth century reform to itslogical conclusion. Achievement of
capacity to own property isrelatively meaninglessif the typical wife haslittleif
any pro| to own —it is comparable to the equal right of the rich and poor to
degp under bridges.

Id. a 818 n.42, citing Foster, Preface to BAXTER M ARITAL PROPERTY Vi (1973).
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have but also increase the choices that men have in response.?* There has
been, for example, a small but notable increase in the number of men who
are now taking primary responghility for child-rearing and the who have also
increased participation in the daily lives and activities of their children.?®> The
fact remains, however, that women still bear the overwhelming majority of
responsbility for childcare and housework, in addition to employment
obligations, and the total weight of these responsibilities can be difficult if not
impossible to carry.26

By carrying the primary responsibility for the physical needs of the family,
many women make economic sacrifices that can make them vulnerable
when marriage ends either by divorce or by death.?” The economic
consequences of the “choice’?® women make to put family responsibilities

24 SeeKulzer, supra note 18, a 3. “A tolerant society should not think il
of awoman who finds contentment in sexud intercourse, child-bearing, child-
rearing, physica adornment and adminigtration of consumption. But it should
certainly think ill of asociety thet offersno dternative” Id. at n.10 (citing J.
GALBRAITH, ECONOMICSAND THE PUBLIC PURPOSE 235 (1973)). “Indeed, [&]
tolerant society should not think ill of a man who would liketo live and work at
home and be with his children. In this respect, men too have had little choice.
Women, however, have usualy been confined to but one occupation, while men
have been precluded from only one” Kulzer, supra note 18, a 3 n.11.

25 Compare Williams, supra note 6, at 391 n.51.

26 SeeWilliams supra note 6, a 391. See, e.g., Nancy Rollins Ahlander &
Kathleen Saugh Bahr, Beyond Drudgery, Power, and Equity: Toward an
Expanded Discourse on the Moral Dimensions of Housework in Families,
54 J. MARRIAGE & FAM. 57 (1995); Joe F. Fittman & David Blanchard, The
Effects of Work History and Timing of Marriage on the Division of
Household Labor: A Life-Course Perspective, 58 J. MARRIAGE & FAM. 78
(1996); AnisaM. Zvonkovic, et a., The Marital Construction of Gender
Through Work and Family Decisions. A Qualitative Analysis, 58 J.
MARRIAGE & FAM. 91 (1996); Esther S. Kluwer, et d., The Marital Dynamics of
Conflict over the Division of Labor, 59 J. M ARRIAGE & FAM. 635 (1997);
Hiromi Ono, Husbands' and Wives' Resources and Marital Dissolution, 60
J. MARRIAGE & FAM. 674 (1998).

27 Being maried and a parent has a direct impact on women's earning
capacity. See MARY BECKERET AL., FEMINIST JURISPRUDENCE: TAKING WWOMEN
SERIOUSLY 508 (1994). At least three factors can be identified which help explain
this phenomenon: 1) marriage can limit both job options and earningswhich are
then reflected in diminished earnings-based retirement benefits from socid security
and pensions, 2) based on the disparate division of labor within afamily, women
spend gpproximately twice as much time as men per day doing housework and
caring for children; and 3) when family respongbility is associated with reductions
in market work it is usualy the women who withdraw from the labor force. See
id. “Takentogether, it isdifficult to escape. . . the association between. . .
women's economic insecurity [and] the fact that parenthood’ s costs are
disproportionately borne by women even long after the children leave home” 1d.
at 500.

28 | usetheword “choice” in quotes becauseit is not clear thet it isthe
deliberative act that the word implies. There are, for example, studies that show
that while couples verbaly express abdlief in and desire for equdity in marriage,
“[i]tisusudly the woman who raises equdity issues, but because the man hasthe
more dominant position in the relationship, he has to be open to negotiation and
committed to the god of actudly practicing equality before the couple can progress
inthisdirection.” Carmen Knudson-Martin & Anne Rankin Mahoney,
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ahead of their financial well-being, has been softened somewhat by the
adoption of laws in al non-community property states to provide for an
equitable distribution of assets when a marriage ends in divorce?® Yet,
despite the equitable theory embodied in these divorce statutes, the reality
remains dismal for women and their children, especially in Massachusetts.*°
When marriage ends on death, however, our current law in Massachusetts
does not embody an equitable distribution theory.®* The statute is, in fact, a
direct descendent of the common law principles of dower.3? The importance
of this statute — and the thesis of this Note — is in how it manifests an
attitude toward women, marriage, and rights to property that is predicated on
a gendered and antediluvian philosophy. The mere existence of an elective
share statute reflects society’s attitude that as a matter of public policy one
should not be able to disinherit a spouse and, at least in the instance of a
spousal share, that the testator's wishes can and should be statutorily
defeated or modified.®® It should be noted that the overwhelming mgority of

Language and Processes in the Construction of Equality in New
Marriages, 47 FAM. ReL. 81, 89 (1998); see also Aafke Komter, Hidden
Power in Marriage, 3 GENDER & SoC'y 187 (1989).
29 SeeMass. GEN. Laws ch. 208, § 34 (1998); see also Monroe Inker et d.,
Alimony and Assignment of Property: A Survey of the Last Decade of
Massachusetts Law, 26 SuFFoLk U. L. Rev. 21, 21 (1992).
30 See QuP.JuD. CT., REPORT OF THE GENDER BIAS STUDY OF THE SUPREME
JupiciAL CouRT COMMONWEALTH OF M ASSACHUSETTS 19-77 (1989) [hereinafter
GENDER BIAS Srupy]. The Family Law chapter recounts stetistics gathered for
the Gender Bias Study that show that Massachusetts ranks fifth in the nation for
the percentage of families headed by women, behind only the Digtrict of Columbia,
New Y ork, Georgia, and Mississippi; the feminization of poverty ismore acutein
Massachusetts than anywhere else, because 68% of its poor are mothers and
children compared to 48% e sewhere in the country; households headed by women
in Massachusetts are eleven times more likely to bein poverty than two-parent
familieswhich is more than twice the nationd average; and in 1984, 70% of the
househol ds heeded by women had incomes below $20,000 compared to only 20%
of two-parent households. Seeid. a 19. One of the mgjor reasonsfor such
atrocious statisticsisthat after adivorce “women are left with a
disproportionately large share of the cost of raising children and a
disproportionatdly small share of the marriage’ s wedlth and earning power.” Id.
Thisresult remains, despite twenty-five years of “equitable distribution”
grinciples embodied in our divorce law.

1 Seeinfra notes 250-53 and accompanying text.
32 Seeinfra notes 68-89 and accompanying text.
33 | SeelLedieKlovillePimpton & LindaG. Bauer, The Massachusetts
Spousal Elective Share: Dealing with Uncertainty, in ESTATEPLANNING
AND FAMILY LAW: PERSPECTIVESON THE CROSSOVER | SSUES9 (MCLE 1995).
Elective share statutes were adopted over time to reflect statutory modificationsto
the common law redtrictions and to modify the inherent inegudities of dower.
However, most of these statutes, enacted in the nineteenth century, till reflect the
fundamenta principles of dower — that women cannot or should not be entrusted
with the outright ownership of property.
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spouses leave dl or the mgjority of their estates to their surviving spouse.®*
However, the basic premise behind the statute remains flawed: “that the
property being distributed is, insofar as the surviving spouse — generaly
assumed to be the wife — is concerned, a share of someone else’s
property.”3* A woman who makes the necessary family and career
sacrifices which alow her husband to perform as an “ideal worker”2¢ can be
left with little or nothing when her husband dies because of the structure of
the current statute and the way in which title to property is held in non-
community property states.®” “The fact that most property owners do
indeed provide for their spouses is no answer to the basic question of legal
entitlement. Only the continued good will and moral sense of their husbands
stand between many wives and penury.”38

The adoption of equitable distribution principals by non-community property
states in divorce reflected a marked legal shift in attitude towards women,
marriage and property.*® The contemporary view of marriage is one of
partnership and the model for that view is the community property system.“°
It is only logica, then, that when a marriage ends in death, rather than

34 See LAWRENCE WAGGONERET AL., FAMILY PROPERTY LAW: CASESAND

MATERIALSON WILLS, TRUSTS, AND FUTURE INTERESTS 38 .13 (2d ed. 1997)
gherei nafter WAGGONERET AL.].

5 Kulzer, supra note 18, at 37 (emphasis added).
36 SeeWilliams supra note6, at 390. Williams usesthe term “ided worker”
to describe

[m]en of al dasses and races [who] typicaly fed obliged, and entitled, to perform
as "ided workers, away from home nine or more hours aday, with no time off for
childbesring or rearing. Often idedl workers are expected to have geographica
mobility and the ability to work overtime on short notice. In practice, men who
arefathers cawno;feyorm asideal workerswithout aflow of domestic services,
typicdly delivered by their wives. This pattern holds true whether or not the wife
isemployed. Because of the assumption that the husband is entitled to perform as
an ided worker, wives ordinarily subordinate their own careersto their husbands .
... [Asaresulf] this arrangement leaves wives out of thework force, onthe
‘mommy track,’ orin sa<-se%|egaed (and rdlatively low-paid) women'swork that
is concelved of asmore ‘flexible’

Id. at 390-92.
87 Seeinfra notes 68-84, 245-53 and accompanying text.
38 Kulzer, supra note 18, a 38 (emphasis added).
39 Seeinfra notes 254-77 and accompanying text.
40 Seegenerally Marjorie E. Kornhauser, Theory Versus Reality: The
Partnership Model of Marriagein Family and Income Tax Law, 69 TeEmp.
L. Rev. 1413 (1996); Mary Ann Glendon, Fixed Rules and Discretion in
Contemporary Family Law and Succession Law, 60 TuL. L. Rev. 1165
(1986); Bea Ann Smith, The Partnership Theory of Marriage: A Borrowed
Solution Fails, 68 Tex. L. Rev. 689 (1990). Merely identifying the community
property system as*“the model” to adopt does not ignore the fact that there are
ongoing inequitiesin the practica application of the modd. Nor does the adoption
of equitable distribution principlesin common law sates sidestep theincredible
chasm that exists between theory and practice. The recommendation that we look
toward the community property states or the Uniform Marital Property Act as
mode s to base our statutes on, comes with the understanding that no system is
ever perfect and it must ways be conscious of injustices and inequities thet arise
asaresult. Rather, it should be viewed asabasic legd principle and abase on
which to build a system of laws that reflect our contemporary views of marriage.
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divorce, the same principles should apply. Part V of this Note will discuss
various aternatives that Massachusetts currently has available in modifying
the elective share statute.*! Although the alternatives differ in detail —
induding the three proposals that are currently under consideration in the
Massachusetts legidature — they all attempt to replicate in some manner
both the theory and practice found in community property states.*> Thus,
this Note will show that the choice for the new millennium, if Massachusetts
truly wishes its laws to embrace and reflect legal equdity, must necessarily
lead to the formal adoption of a community property system as the correct
aternative to an elective share statute.

Il. MASSACHUSETTS BACKGROUND

In 1984, at the end of its decison in Sullivan v. Burkin,*® the Supreme
Judicial Court issued a cal to the Massachusetts state legislature to address
“the question of the rights of a surviving spouse in the estate of a deceased
spouse.” 44

In Sullivan, the decedent husband had set up an inter vivos trust naming
himself as sole trustee and transferring a house as the sole asset of the
trust.*® He directed that, on his death, the successor trustee pay the
principa to the defendants, George F. Cronin, Sr., and Harold J. Cronin.“®
When Ernest Sullivan died on April 27, 1981, he left awill which stated that
he was ddliberate in his intent to not make any provision for ether his wife
Mary, from whom he had been separated since 1962, nor his grandson
Mark.4” Mary filed suit in Probate Court to exercise her right under chapter
191, section 15, of the Massachusetts General Laws, to take her statutory
forced share of her husband’s estate which consisted entirely of the trust.*®
The court denied Mary any remedy but, “cit[ing] significant changes since
1945 in public policy limitations placed on a spouse's right to dispose of
property during marriage,”#° took the opportunity to overrule its forty year-
dd holding in Kerwin v. Donaghy.®® The Kerwin holding denied the
surviving spouse any claim against an inter vivos trust created by a deceased
spouse, even when the deceased spouse retained the sole control over the

41 Seeinfra notes 278-454 and accompanying text.
42 Seeinfranotes 90-126 and accompanying text.
43 460 N.E.2d 572 (Mass. 1984).

“4 . |d.a 578
4 Seeid.at 57374,
4% Seeid.
47 Seeid.

48 460N.E.2d a 573.

49 John H. Henn, Estate Administration — Surviving Spouse’s
Statutory Rightsin Trust Property, 69 MAss. L. Rev. 139, 143 (1984).
50 B9N.E.2d 299 (Mass. 1945); see Sullivan, 460 N.E.2d a 574.
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trust.®® The Sullivan court reversed that decision, holding that for the
future, and for the purposes of Massachusetts General Laws, chapter 191,
section 15, the edtate assets that could be reached by a surviving spouse
would include inter vivos trusts

cregted by the deceased spouse [and over] which the deceased spouse done
retained the power during his or her life to direct the disposition of those trust
assets for his or her benefit . . . by the exercise of a power of appointment or by
revocetion of the trust. Such power would be a generd power of appointment for
Federd edtate tax purposes and a ‘genera power’ as defined by the Restatement
(Second) of Property %

The court specificaly noted that “[it was] neither equitable nor logical to
extend to a divorced spouse greater rights in the assets of an inter vivos trust
created and controlled by the other spouse than are extended to a spouse
who remains married until the death of his or her spouse.”>?

As guiddines for making such a reform, the court pointed to the Uniform
Probate Code (UPC) and to the Uniform Marital Property Act (UMPA),
both of which adopt the concept of community property as a foundation for
the treatment of marital property.>* In response to the court, the Joint
Massachusetts Bar Association/Boston Bar Association Uniform Probate
Code Committee was convened in October 1990 to study the Uniform
Probate Code and draft appropriate legidation for adoption in
Massachusetts.>>  Although the bill drafted by the Committee involved
sweeping proposals to replace most of the statutory law in the state and
codify the state’s probate case law, the one area of reform that was not
resolved was the issue of the spousal e ective share reform.>®

Thislack of resolution over the spousal eective share by the Committee is
particularly interesting in light of the fact that the previous probate reform in
Massachusetts, The Omnibus Probate Act of 1976, was based on the 1969

51 SeeSullivan, 460 N.E.2d a 574.

52 1d.a574-75.
58 Id.a577.
54 Seeid. Sullivan was decided prior to the 1990 reforms adopted by the
Nationd Conference on Uniform State Laws. The main purpose of the 1990
reforms and the 1993 revisonswas to “ bring dective-share law into line with the
contemporary view of marriage as an economic partnership.” See UNIF. PRoB.
CopE, art.ll, pt. 2, gen. cmt.57 (amended 1993) [All referencesto the Uniform
Probate Codein this Note will be to the 1993 revisions and comments]. The UPC
was modified to replicate as closaly as possible the community property system
that existsin nine states and that had aso been promulgated under the Uniform
Marital Property Act of 1983. Seeid. at cmt. 58. Technicd amendments added
in 1993 reorganized and renumbered the 1990 version and made a number of
sgnificant changes. See LAWRENCE H. AVERILL, JR., UNIFORM PROBATE CODE IN A
NUTSHELL 78-79 (3d ed. 1993).
% SeeMary K. Ryan, Testimony Before the Joint Committee on the
Judiciary in Support of House Bill 5049, An Act Relaive to the Uniform Probate
5Ceode (F;)é 1&, 1998) (transcript available at the Boston Bar Ass n).

, id.
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version of the UPC.>" It would seem, therefore, that there was adequate
familiarity with both the philosophy and the methodology of the UPC to alow
the bar associations to develop a suitable version for Massachusetts. The
Committee filed its first proposal in 1991, followed by a separate proposa
filed by the Women's Bar Association (WBA) in 1992.58 A Spousal Share
Committee was formed in 1993 by the Trust and Estates Section of the
Boston Bar Association (BBA) in an attempt to resolve the differences in
the two proposals®® Between 1995 and 1997, the BBA and the WBA
collaborated in their efforts and the compromise bill was submitted to the
Judiciary Committee for its consideration during the 1997-1998 legidative
session.®® When the joint BBA/WBA hill was submitted to the Judiciary
Committee it was apparently without the direct involvement of the
Massachusetts Bar Association (MBA).52  Upon review of the draft
legidation, the MBA Probate Section Council raised some concerns it had
with the bill, and as a result, legidative action on the BBA/WBA bill was
deferred pending review and discussions between the three groups.®? In
December of 1997, the MBA endorsed its own version of a spousa elective
share bill that differed significantly in several key areas from the BBA/WBA
bill.53  Since that time there has been no definitive resolution of the
outstanding issues between the MBA and the BBA/WBA and a third hill,
authored by former Judiciary Chairman, John Rogers, which is under review
by the MBA.%* All three bills are currently in the Judiciary Committee for
review and debate.

All of the parties currently engaged in this debate agree that the current
spousal elective share, as defined by chapter 191, section 15, of the
Massachusetts General Laws, is “out of date, full of loopholes, and difficult
to clam.”® Although the statute intends to protect either spouse, the

57 See Marilyn Beck, Testimony Before the Joint Committee on the
Judiciary in Support of House Bill 5049, An Act Relative to the Uniform Probate
Code (Feb. 11, 1998) (transcript available a the Boston Bar Ass n).

58 See Jodl M. Reck, Testimony Before the Joint Committee on the Judiciary
in Support of Senate Bill 799 and House Bill 3375, An Act Improving the Spousd
Elective Share (May 14, 1997) (transcript available at the Boston Bar Ass n).

59 Seeid.

60  Seeid. Thejoint bill isH.R. 3375 and S. 799, 180th Leg., 1t Session
gMas 1997).

1 See Memorandum from Mary K. Ryan to the MBA Board of Delegates
Regarding the Spousdl Elective Share Legidation (Nov. 21, 1997) (transcript
available at the Boston Bar Ass'n).

62 Seeid.

63 SeePaull J. Martinek & Mark A. Cohen, MBA Endorses Overhaul to
Spousal-Elective Share Law: While BBA, WBA Push Competing
Legislation, MAss. Law. WKLY, Dec. 22, 1997, & 1.

64 Seeletter from Lee Ann lannacchino, Legidative Coordinator of the Mass.
Bar Ass n, to the author, (Feb. 8, 1999).

65 | Reck, supra note 58, at 24.
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testimony before the House Judiciary Committee clearly indicated that the
current statute disproportionately affects older women. ¢

So, why is this legidation so important? What, exactly, does it al mean
when applied to actua situations and who is most affected? Why is there
such a raging debate over a piece of legidation that is, admittedly, rarely
elected?®” How did Massachusetts wind up with the current statute and
what socid policies and lega theories are really embodied in this seemingly
innocuous piece of legidation? To answer these and other questions it is
important to see how the existing statute devel oped.

A. Historical Developments

This section will discuss the development of the two systems of property —
separate and community — that currently co-exist in the United States as
well as highlight some of the major differences between the two systems.
This is followed by alook into the American Colonial Period and how the
attitudes toward married women and property rights, imported principaly
from our English heritage, were incorporated into and expressed in the law in
the early years of this country. The next section evaluates the development
of equity as an important, abeit limited, recourse for married women to
secure some rights in property. The penultimate section explores some of
the statutory developments, starting in the mid-nineteenth century, which
helped secure a married woman's legal rights to retain legal ownership of
her own property and keep her own earnings, thereby escaping some of the
most debilitating burdens of coverture. This section also includes a discussion
on the influence of nineteenth century feminism on securing these statutory
changes and the importance of the arguments that were articulated
regarding the place of married women in the eyes of the law. Finally, the
last section reviews the laws in Massachusetts affecting women’s property
rights and adds a brief review of the current statutes.

1. Coverture, Dower and the Common Law Property System

66 See Susan D. Tadman, Testimony Given Before the House Judiciary
Committee (May 14, 1997) (transcript available at the Boston Bar Ass'n).

67 . See Michad H. Riley, Testimony Before the Joint Committee on the
Judiciary in Support of Senate Bill 799 and House Bill 3375, An Act Improving
the Spousal Elective Share (May 14, 1997) (transcript available at the Boston Bar
Assn). Mr. Riley aso pointed out in this testimony that Massachusetts and
Connecticut are the only remaining states to have an income-only spousd share.
Seeid. New York, which previoudy had an income-only statute, changed its
statute to an outright sharein 1991. Seeid. Mr. Riley further tetified that one
reason that the eective share right may be so infrequently exercised is because
edtate planners “routingly encourage a client who for some reason wishesto leave a
minima amount to his or her spouse, to give the spouse the equivaent of the
spousal sharein the estate plan so that the spouse will not be tempted to seek a
larger inheritance by eecting the spousal share” |d.
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The current eective share system utilized by Massachusetts and the other
separate property states®® has its legd and historical roots in the common
law property concept of dower developed during the medieva period in
England.®® During medieval times, land was the primary source of wealth
and the center of an agrarian based society that depended on land as a
source of livdihood.”® The marital property system that devel oped reflected
the need of the propertied class to control the disposition of this primary
source of wealth by keeping their estates intact while under the control of a
sngle male.”* In return for the husband's lega ownership of al his wife's
rel and persona propety, except for clothes and miscellaneous
paraphernaia, the wife was promised material support and protection for life
under a system called coverture or femme covert.”?

Under the system of femme covert, the husband and wife merged into a
sngle legd identity that was described by Blackstone, the renowned English
legal scholar, as atransformation by which “the very being or legal existence
of the woman is suspended during the marriage, or at least is incorporated

68 Arizona, Cdifornia, Idaho, Louisiana, Nevada, New Mexico, Puerto Rico,
Texas, Washington and Wisconsin are community property states. See
WAGGONER, ET AL., SUpra note 34, a 519; see also WILLIAM Q. DEFUNIAK &
MICHAEL J. VAUGHN, PRINCIPLESOF COMMUNITY PROPERTY 88 37-53 (2d ed.
1971). Theforty-one other states and the Didtrict of Columbiaare referred to as
separate property states. See Susan N. Gary, Marital Partnership Theory
and the Elective Share: Federal Estate Tax Law Provides a Solution, 49
U.Miami L. Rev. 567, 569 (1995).

69 SeeGary, supra note 68, a 575. Dower gave awidow alife estatein one-
third of al theinheritable real property owned by her husband at any time during
their marriage. Seeid. a 571 n.19. Thisright to her dower share was inchoate
while the hushand was dive and became consummeate upon hisdegth. Seeid.
Although the right was consummate, it was not salf-executing and “[t]o obtain it,
the widow had to sue out awrit againgt her hushand' s eldest son who was
otherwise owner.” Fellows, supra note 7, & 146; see also LEe HOLCOMBE,
WIVESAND PROPERTY REFORM OF THE M ARRIED WOMEN' SPROPERTY LAW IN
NINETEENTH-CENTURY ENGLAND 21, 18-36 (1933) (Holcombe' s chapter, titled
“*The Virtual Savery of Marriage': The Common Law and Married Women,”
offersasuccinct view of some of the redlities of married life for women under the
auspices of the common law.).

70 See HOLCOMBE, supra note 69, at 20.

™ See JessE DUKEMINIER & JAMESE. KRIER, PROPERTY 367 (3d ed. 1993).
Thissystem, cdled primogeniture, of leaving land to asingle male, usudly the
eldest on, originated in England following the Norman Conquest of 1066 and
continued until 1925. Under this system, the eldest son or hisissue inherited the
land. Only if there were no sons, or other male heirs, would daughters be ableto
inherit. Once reserved only for the descendants of the warriors who supported
William of Normandy (thus the Norman Conquest) in his defeat of Edward the
Confessor for the English throne, it eventudly becamethelaw for dl. The practice
was originaly imported in some American states before the Revol ution but was
eventudly abolished. Seeid. a 193, 209-10.

2 Seeid. a 367.
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and consolidated into that of the husband, under whose wing, protection, and
cover she performs everything and is therefore . . . called a femme-covert;
and her condition during marriage is caled her coverture.””® The redity of
this system could be very harsh as, under the law of coverture,

[w]hen a woman married, she could no longer own anything. All of her persona
property — including money, clothes, furniture, jewery, china and silverware —
became her husband' s property. If she had ajob, dl of her earnings beonged to her
husband . . . . [I]n return for the relinquishment of all her property and earnings, the
wife acquired the right to be supported by her husband.™

Coverture wasthought by someto be necessary because women would run
amok if they could own their own property. [If women owned property, it]
‘would lead to perpetua discord,” [causing] the ‘breakdown of . . . the love
of home, the purity of husband and wife, and the union of one family.’”"®

In return for his wife relinquishing control over al of her property, the law
of dower developed which required the husband to provide his wife with
support and maintenance, especialy during her widowhood.”® These dower
rights attached to the land at the moment of marriage.”” Usualy the wife
was alowed a one-third share in alife estate,® in al freehold land which the
husband owned during the marriage and which was inheritable by the legal

78 LeNoOREJ. WEITZMAN, THE M ARRIAGE CONTRACT, 1 n.1 (1981) (quoting 1

WILLIAM BLACKSTONE, COMMENTARIES *442). Ms. Weitzman aso makes note of

acomment by U.S. Supreme Court Justice Black who observed that “thisrule has

worked out in reglity to mean that though the husband and wife are one, the oneis

the husband.” 1d. a n.2 (quoting from Justice Black’ s dissenting apinion in United

Satesv. Yazel, 382 U.S. 341, 359 (1966)).
74 Margaret Vdentine Turano, Jane Austen, Charlotte Bronté, and the Marital
Property Law, 21 HARv. WOMEN'sL.J. 179, 180-81 (1998) (citations omitted). See
BECKERETAL., supra note 27, & 501. “Although wives have never been able to enforce the
hushand' s traditiond support obligation during marriage, and il are not, creditors have been
ableto enforce the obligation after extending credit to the wife for ‘ necessities”” 1d. With
regard to awoman’s pargpherndia, clothing and persond ornaments that she possessed at
thetime of marriage, or that her husband gave to her during their marriage, the husband could
dispose of these and any other items of persona property during hislifetime. See
HoLcoMBE, supra note 69, at 23. If her pargpherndiaremained in the husband's
possession, then only after his death would they revert to the wife' slega possession. See
id. However, she could il ultimately lose possession to her hushand' s creditors who could
seize her persona property in settlement of her husband’ s debts remaining after his deeth.
Seeid. Needlessto say, the law alowed no such access by the wife to the husband's
persona property, including any he had acquired from her, unless specifically bequeathed to
herinhiswill. Seeid. Thisfreedom of testation by the husband to dispose of his persona
property has survived well into the twentieth century. Seeid. at 24.

75 Turano, supra note 74, at 185.

76 See HoLcoMBE, supra note 69, at 21.

7 Seeid.

8 Alifeesaeisdefined as“alegd arrangement whereby the beneficiary

(i.e., thelife tenant) is entitled to the income from the property for hisor her life.

Upon the degth of the life tenant, the property will go to the holder of the

remainder interest or to the grantor by reverson.” BLACK’S LAw DICTIONARY 924

(6th ed. 1990).
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heirs of the husband and wife.”® Accordingly, the husband could sell or
otherwise alienate any land owned by or acquired by the wife during the
marriage, while the wife could not sell her land without his permission and
approval .8 Because dower was considered a restraint on the land, and thus
on the economy, one of the devices developed to bypass or defeat the
encumbrance was to have the wife exchange her dower rights in return for
ajointure, a settlement of a specific piece of land for her lifetime use® The
designated piece of land would be transferred to a third party, generaly by
the hushband' s father, who would then hold the property for the joint lives of
the couple.®? Upon the death of both parties, the land would then pass free
of dower rights to the couple's male heirs.2

In stark contrast to adult single women and widows, marriedwomen were,
both by and through the law, denied the right to own or devise real property,
Sue or be sued, enter into contracts, retain control over any property that a
woman might bring to or acquire during marriage — stocks and bonds, bank
accounts, houses, farms, carriages, cattle, and even her wages, rents,
interest, and profits from that same property.®* Because other careers were
not open to women, marriage was usualy the only option available, and thus

7 | SeeHoLcoMmBE, supra note 69, a 21. Under the common law, wiveswere
not considered legd heirs of the husband and were legally barred from devising any
real property by will. Seeid. Any land that passed to her through her bloodline
and controlled by her husband during marriage, would revert to her family should
shediewithout issue. Seeid. at 22. However, if thewife died and there was
issue, the hushand had the right to curtesy in al her land — not merdly an interest
in one-third of the property as she had in his— for hislifetime as guardian for the
“child of the marriage capable of inheriting” (generdly amde). 1d. Unlikethe
hushand who was in possession of the land and considered lord and master by the
law, the widow who wished to exercise her dower rights could only do so by
taking out awrit againgt her husband’ s edest son, the new lega heir. Thus, the
wife and mother had to take legal action againgt her own family in order to
secure her rights. See Fellows, supra note 7, at 146.

80 SeeWenig, supra note 23, at 813.

81 SeeFdlows, supra note 7, at 148.

82 Seeid.

8 | Seeid.

84 See Avery & Konefsky, supra note 21, a 326. Although thelegd lot of
single women and widows was significantly less congtrained than that of amarried
woman, it was by no means alife free from the shacklesimposed by male-ordained
laws. Girls and women were eventudly given someleve of education and dlowed
to engage in professions, trade, and business, but they were in essence“trained” to
enter only the profession of marriage. See Segd, supra note 1, at 1121. Indeed,
it is estimated that during the period between 1780 and 1835, more than 90% of
American women eventualy married. See Avery & Konefsky, supra note 21, a
340 n.97. Although even aslate as 1890, lessthan 5% of al married women
worked outside the home. See Chused, supra note 8, at 1363. Studies estimate
that of the 2% of the population that were considered wedlth holders, less than
10% of these were whitewomen. Seeid. at 1363-64; see also infra notes 173-
244 and accompanying text.



A:\aoconnorart.doc Printed On: 3/6/2000

1999] MARITAL PROPERTY REFORM IN MASSACHUSETTS 1-275

became a source of economic necessity and survival for many women.8®
Since the husband was recognized as the master of the household, a wife
had a duty to obey and serve her husband and he could compe her
obedience, subjecting her to corpora punishment if she defied his authority.®
If she ran away he could have her forcibly returned,®” and if the couple
separated, the husband invariably gained custody of the children.®
Ultimately, under this common law system there was a total domination of
the wife by the husband.®®

B. The Community Property System

8  See OrTeEN, supra note8, at 43.

86 See Sepd, supranote 7, at 2123,

87 See WETZMAN, supra note 73, & 2 n.5. In exchangefor dl her worldly
possessions and the promise of support from her husband, awife also surrendered
control over her person. Seeid. Shewas subject to both physical restraint and
his sexud advances— whether forced or friendly. Seeid. Infact, awoman could
not bring charges againgt her hushand “for rape or assault and battery because she
could not suein her own name and because rape was defined asforcible intercourse
by aman with a‘woman not hiswife’” Id. at n.5. A man’sright to chastise
members of his household also extended to his children and servants. See Segd,
supra note 7, at 2123.

88 SeeWEITZMAN, Supra note 73, at 2. Inthe event of his death, the husband
could aso name a person other than the mother as the guardian for their children
and it was that guardian’s consent, not the mother’s, that was required should the
minor child wish to marry. See Turano, supra note 74, & 183.

89 See Scott Greene, Comparison of the Property Aspects of the
Community Property and Common-Law Marital Property Systems and
Their Relative Compatibility with the Current View of the Marriage
Relationship and the Rights of Women, 13 CrReiGHTON L. Rev. 71, 77 (1979).
Greenea so points out severd origins and judtifications for the overwheming
domination of women by men. Seeid. Among the explanationswere: “the
hushand was merely serving aslega guardian for hiswife and her property.” 1d. a
Nn.24 (citing 2F. PoLLock & F. MAITLAND, THE HISTORY OF ENGLISH LAwW 406 (2d
ed. 1968)); the wife, as part of the marriage contract, bargained away her property
and independence in consideration for her husband' s protection. See id. (citing J.
BisHoP, LAW oF M ARRIED WOMEN 26-29 (1875)); and that “there could only be
one head of household and that the husband, because of his superior physica
strength, experience and business aptitude, wasthe naturd choice” 1d.; see also
John D. Johnston, Jr., Sex and Property: The Common Law Tradition, The
Law School Curriculum, and Developments Toward Equality, 47 N.Y.U.
L. Rev. 1033, 1047 (1972). Professor Johnston makes atelling remark about at
least one of thesetheories. That is, the problem with the guardianship analogy is
explaining how “every single woman, who was afully competent lega entity the
instant before her marriage, suddenly cameto require aguardian immediately after
saying her vows. . . . [T]he notion that every married woman needs a
guardian—and that every husband isfit to act as hiswife' s guardian—is Ssmply
absurd.” Professor Johnston footnotes this statement with the additional comment
that “[g]uardianship of wives by husbhands cannot be rationadized on the basis that
the former are generally wesker and less powerful than the latter. If they redly
need protection againgt this superior strength, then it istotaly illogica to
designate the one to be guarded againgt asthe guardian.” 1d. at n.52. See
generally, HoLcomBe, supra note 69, 19-47 (outlining the hardships created and
enforced by the common law on women in generd and married womenin
particular).
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At the same time that the common law property system was developing in
England, a system of community property was emerging in continenta
Europe's civil law countries, such as France and Spain.®® Until the thirteenth
century, the property systems developing in England and on the European
continent were similar in nature®* Like the common law property system,
the genera antecedents of the community property system were economic
in nature.®?> As with the common law system, only males were able to
inherit property and the community property system of law gave the same
type of amost unlimited control to the husband over the wife and her
property.®® The community property system, like the common law property
system, was designed to prevent the “creat[ion] [of] . . . marital property
rights in inherited property and served to maintain inheritance of real
property by blood line”®* Over time, under the community property regime,
women were eventudly alowed to own and inherit property and ultimately
to bring more property into the marriage.®® The fact that both of the spouses
were contributing property and services to the marriage resulted in a dight
increase in the equality of the spouses.®

At some point after the thirteenth century, the two systems began devel oping
differently and while there is no consensus as to the cause, there are some
interesting explanations as to why these systems diverged.®” One possible
explanation is that England lacked a strong tradition of community outside of
the immediate nuclear family.® Other explanations include the fact that
England gave jurisdiction over succession to property to the ecclesiastical
courts, which followed canon law, and these courts viewed a husband's
absolute control over the wife's property as appropriate.®® In addition, there
was a tendency to view community property as a development of the

90 See Charles Donahug, J., What Causes Fundamental Legal 1deas?:
Marital Property in England and Francein the Thirteenth Century, 78
M ICH. L. Rev. 59,61 (1979).

. See Wenig, supra note 23, a 813.
92 See Greene, supra note 89, at 75.
98 Seeid.
94 Gary, supra note 68, a 571 (citing MARY ANN GLENDON, THE
TRANSFORM ATION OF FAMILY LAW 239 (1989)).
9  See Greeng, supra note 89, a 75.
% Seeid. Although ownership rules were dightly loosened, giving women
some property in their own right, management and control — even of community
property, remained with the husband well into the twentieth century. Seeid. a
88-90.
97 . See Wenig, supra note 23, at 815. Professor Wenig refersto this
divergence as one of the “forksin the road” in the historica devel opment between
the two marital property regimes. common law and community property systems.
Seeid. at 810-11.
9  Seeid. at 815 (citing Donahug, supra note 90, a 74-88).
99 See Greene, supra note 89, a 76 n.23 (citing 2 F. PoLLock & F.
MAITLAND, THE HISTORY OF ENGLISH LAW 402-03 (2d ed. 1968)).
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common people that was incompatible with the English view that prized the
law of the king.1%

Regardless of the root cause or causes of the divergence, the fundamental
difference between these two systems after the thirteenth century, is that
under the common law system marital status does not affect the titled
ownership of property.’°* Whoever earns it owns it.1% In contrast, the
community property regime holds that property brought into the marriage
— or acquired by virtue of gift, bequest or inheritance — belongs separately
to each spousel®® Any property acquired during the course of the
marriage, regardless of whether one or both of the spouses are wage
earners, becomes community property and each spouse acquires an
immediate, vested present ownership interest in one half of that property. 14

100 Seeid.

101 See Lawrence W. Waggoner, Marital Property Rightsin Transition, in
WOMEN AND THE LAw, Chapter 3A, § 3A.02 (Carol H. Lefcourt & David Frazee
eds, 11th ed. 1997) [hereinafter Waggoner in WOMEN IN THELAW]. This chapter
represents the most updated version of Professor Waggoner’ s article that appeared
inthe Missourl Law Review, Val. 59, 21-87. The M1ssourl LAw Review article
was an updated and expanded version of Professor Waggoner’s Joseph Trachtman
Lecture with the sametitle that appeared in 18 PRoBATELAW 1 (1992). Portions
of this chapter are dso drawn from WAGGONER, LAWRENCEET AL., FAMILY
ProPERTY LAW: CASESAND M ATERIALSON WILLS, TRUSTS, AND FUTURE
INTERESTS(1991). See supra note 34, for reference to the Second Edition.
Professor Waggoner dso drew on hisarticles: The Multiple-Marriage Society
and Spousal Rights Under the Revised Uniform Probate Code, 76 lowa L.
Rev. 223 (1991) [hereinafter Waggoner, lowA] and Spousal Rightsin Our
Multiple-Marriage Society: The Revised Uniform Probate Code, 26 REAL
Prop., PrRoB. & TR. J. 683 (1992) for portions of this chapter. Professor
Waggoner is one of the leading commentators in the area of wills and trusts reform.
One or more of the various articles on which he draws are invariably cited by other
authorsinthisfied. Assuch, | will primarily be using this particular version of
his comments sinceit is the most recently published. See Waggonerin WOMEN IN
THELAW.

102 See Waggoner in WOMEN IN THELAW, supra notel101, a § 3A.02[2].

108 Seeid.

104 See Greene, supra note 89, at 87. Because ownership isimmediately
vested in each spouse, there are some interesting ramifications that will be
discussed morefully later in thisNote. For example, and most important to the
thesis of thisNote, the surviving spouse can devise his or her share of the
community property. See J. Thomas Oldham, Should the Surviving Spouse’'s
Forced Share Be Retained? 38 CAse W. Res. L. Rev. 223, 229 (1987). Because
theright to inherit or take aforced share never vests prior to the death of the
spouse holding title to the property, thisimportant ability is not replicated by
common law elective share gatutes or in the revised version of the UPC. Seeid.
a 227-35. Instead, the augmented estate approach makes an attempt to equitably
divide property using either the economic partnership or support theory
underlying the UPC, but this attempt is still apoor substitute for vesting the right
at thetimethe property isacquired. Seeid. Ancther distinction isthat anon-
propertied spouse’ s share of the community property is protected in acommunity
property state from attachment by creditors for debts incurred by the propertied
spouse. Seeid. Inacommon law state, where one spouse, traditiondly the wife,
does not work outside the home, the title and ownership vestsin the husband and
can be attached by creditors. Seeid. Inthistype of case, one of the only
protections the non-propertied wife may haveisin the state's homestead
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The concepts behind community property can betraced to their devel opment
on the European continent, most notably in France and Spain,’®® and athough
some of the states that adopted these property systems trace their cultura
and political roots to these same countries, the adoption of these property
regimes by any of the American states was not a foregone conclusion. 06

Louisanais unique among both the common law and community property
states because it retained, and il follows, the civil law system derived from
its French and Spanish heritagel®” New Mexico, with its strong Spanish
heritage, used the laws of Spain and Mexico to determine its community
property laws.'®® Of the six remaining community property states with a
prior history of acivil law system, Texas, California and Arizona specificaly
adopted the common law and subsequently adopted, by statute, community
property systems.!®® Nevada, Washington and ldaho had no cultura
connection with community property and imported it as a deiberate
legidative act.!'® To date, Wisconsin stands alone as the only state with a

protection act. Seeid. Thereare, however, no guarantees even in these more
“liberated” days. See, e.g., Bankruptcy: Homestead — Tenancy by the
Entirety, MAss. Law. WKLY, Sept. 14, 1998, a 8 (summarizing In re Conroy,
224 B.R. 314 (Bankr. D. Mass. 1998), holding that under the common law of
tenancy by the entirety, the debtor husband has rightsin their home— theright to
possession, control and survivorship — that are superior to those of hiswife, who
has only the right of survivorship).

105 See supra note 90 and accompanying text.

106 See Wenig, supra note 23, at 819.

107 Seeid.

108 Seeid.

109 Seeid. at 819-20. At the Cdifornia Condtitutional Convention in 1849,
during the debate over whether or not to adopt the common-law system or
continue with the community property system, the following arguments were put
forth in favor of acommunity property system: (1) the protection of legitimate
interests of long time residents; (2) protection of wives and familiesfrom the
idleness, misconduct and misfortune of the husband; (3) acommunity property
system would attract women to Cdifornia; (4) it was dready working well; and (5)
the common law system wasintroduced a atime when thewifewasin aninferior
position compared to the 1840’ s and it was the common law property system that
hed failed to kegp pace with advances madein civilization. See Greene, supra
note 89, a n.21. Conversely, the arguments put forth in favor of convertingtoa
common law property system were: (1) nine-tenths of the peoplein Cdiforniahad
immigrated from acommon law property state and keeping the community system
would dradtically dter thelegd effects of the common law system on the property
in Cdifornia; (2) the community system would cause significant maritd difficulties
between hushand and wife and be destructive of the read interests of the marriage
relationship; and (3) “it was better to put the wife under the protection of the
hushband, as the common law system did, than to put her under the protection of
the law, asthe community system did because a husband was better ableto care
for hiswifethan [wag] thelaw.” Id.

110 See Wenig, supra note 23, at 820.
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common law lega system and a common law property system that was then
converted to a community property system. 1!

The basic principle of community property — that al property acquired by
spouses during their marriage, other than property acquired by gift or
inheritance, is community property — remains unchanged.'*? However, the
details regarding management of the property, as well as the types of
property involved, have evolved significantly.*®* Primarily in response to
socia changes, especidly in the area of divorce, the community property
system underwent sweeping reforms in the 1970's.1** Beginning with Texas
in 1967 and ending with Louisana in 1980, the statutes governing the
management and control of community property in these states were
modified to provide for more equality between the spouses.t'®> None of the
systems that the nine community property jurisdictions adopted are exactly
alike in their definitions of marital property or the rights each spouse may
have in the property.''® Differences also exist within each system that
affect what happens to the property during marriage, divorce, and
determinations of intestacy and inheritance.’

111 Seeid. a 831; seeinfra notes 335-81 and accompanying text for a
detailed discussion of Wisconsin'strangition. The system that Wisconsin adopted
in 1986 isaso uniquein that it is based on the Uniform Marital Property Act
(UMPA).

112 See DEFUNIAK, SUpra note 68, a 57.

113 See Greene, supra note 89, at 88-90.

114 See Rondd R. Volkmer, Spousal Property Rights at Death: Re-
Evaluation of the Common Law Premisesin Light of the Proposed
Uniform Marital Property Act, 17 CREIGHTON L. Rev. 95, 105 (1983).

115 See Howard S. Erlanger & June M. Weisberger, From Common Law
Property to Community Property: Wisconsin’s Marital Property Act Four
Years Later, 1990 Wis. L. Rev. 769, 773 (1990). Until these changeswere
adopted, dl of the community property states provided for the husband' s legal
right to manage the community property which serioudy undermined the legal
equdity that women enjoyed in these states. See Greene, supra note 89, at 88
97. Professor Greene dso includes a detailed description of, and citesto, the
statutes passed in the community property states during this period. Seeid. See
generally Judith T. Y ounger, Community Property, Women and the Law
School Curriculum, 48 N.Y.U. L. Rev. 211, 214-19 (1973) (discussing the
history of community property in the United States and its historical antecedents).
116 See generally DEFUNIAK, supra note 68, a §§ 93-186; W.S.

M cCLANAHAN, COMMUNITY PROPERTY LAW IN THE UNITED STATES (1982); Judith
R. Sdigman et d., A Guide to Community Property, in 3 FAMILY LAWAND
Pracrice § 38A (Arnold H. Rutkin ed., 1995).

117 See Gary, supra note 68, at 570. Thefact that differences within the
overd| system caled community property exist should be no more surprising than
thefact that differences exist among the common law property systems.

However, the generdizations that can be made about community property include
the basic premise that “al property earned by either pouse during amarriageis
marital property and isowned in equal shares by each spouse” 1d. Property
brought into the marriage is considered separate property butincome earned on
that separate property, without additional support or contribution by the non-
titled spouse, istreated in some states using the Spanish rule as community
property (Idaho, Louisiana, Texas, and Puerto Rico) and in the other Statesusing
the Californiarule, it istrested as separate property (Arizona, Cdifornia, Nevada,
New Mexico, and Washington). Seeid. a nn.13 & 14.
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Although differing in details from State to State, there is sufficient similarity
in the treatment of marital property that can be summarized.''® Essentially,
a married couple is, absent an agreement to the contrary, presumed to hold
al their property as community property.'*® Each is entitled to dispose of
one-hadf of the community property at death and there are redtrictions
governing the disposition of community property assets during life, absent the
other spouse’s consent.'?° Since there is a presumption that property is
community property, how title to the property is held is not determinative of
whether the property is community or individua.?? All earned income of
both spouses, including salaries, bonuses, wages and fees, are community
property and al of the income generated from such property becomes
community property.t?? Further, any property acquired using community

118 seegenerally W.S McCLANAHAN, COMMUNITY PROPERTY LAW IN THE
UNITED STATES(1982 & Supp. 1939); W. RePPY & C. SAMUEL, COMMUNITY
PROPERTY IN THE UNITED STATES (2d ed. 1982); and DEFUNIAK, supra note 68
(discussing the higtorical and current differencesin trestment).

119 SeeMALcoLM A. M ooRE, MALCOLM M OORE ON COMMUNITY PROPERTY 4
gM CLE1993).

20 Seeid. at 3-4. Thisability is particularly important in two different
respects. Firgt, it isone of the primary difficulties with the UPC scheme,
regardless of whether the partnership or support theory is asserted, sincethe
ultimate disposition of “marital property” becomesagame of chance. If the
propertied spouse diesfirgt, the non-propertied spouse has access to at least some
of the assets, depending on how the augmented estate is ultimately classified and
how long the marriage lasted. However, if the non-propertied spouse diesfirg,
there is no separate right to dispose of one-half of the marital property assets.

See supra note 103 and accompanying text. Second, thereis asignificant federd
tax differencein the treetment of community and separate property on the degth of
aspouse. See John G. Brant, Colorado: Now a Community Property State?,
25 CoL0. LAaw. 55, 55 (1996). In acommunity property state dl of the
community property receives astepped-up basis. Seeid. Sincethetitleto
property is not presumptively determinative of ownership, thistax benefit can
sgnificantly effect property held solely by the surviving spouse. Seeid. In
Separate property states only one-haf of any joint tenancy property isdigible for
any stepped-up basis for tax purposes. See id. Thisassumesthat at least some of
the marita property isjointly held and, obvioudy, any property titled in the
survwlng spouse' s name would not receive any stepped-up basis benefit. Seeid.
121 See Moore, supra note 119, at 5. Generaly, titled property only refers
toreal property and vehicles. Thereisno title system for personal property (i.e,
furniture, clothing, etc.). Although there are exceptions, community property
states do not generaly recognize property held astenants by the entirety or as
joint tenants with the rights of survivorship since it would interfere with the
ability of each spouseto dispose of hisor her one-hdf interest upon desth. See
id. a 5-6.
122 See David W. Reinecke, et d., Community Property | ssues for
Noncommunity Property Practitioners, SC75A.L.I.-A.B.A. 1251, 1258
(1998).
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property assets is then considered community property.'>> Two other
commonly held assets, life insurance and employee benefits, are specialy
characterized.'?* Life insurance ownership is generally determined by the
source of payment for the premium in the year the insured died.*2° In all
community property states, employee benefits, usualy in the form of
retirement accounts, are considered part separate and part community in
direct proportion to the amount contributed before marriage and the amount
accumulated during the marriage.12¢

C. The Colonial Era

Because the English constituted the principal group of settlersin America,
they brought with them the common law system of property, including those
affecting marital property rights, to their new habitat.*?” However, the
founding fathers, in carrying out the revolution and “casting off the shackles
of a hereditary monarchy,” 128 chose a different philosophical approach to the
laws of inheritance and property than they left behind in England.!?°
Following Thomas Jefferson’s reasoning, America adopted the view that
inheritance and property rights were not a natural right, but were a creation
of a civil society, subject to modification and change a society’s
convenience.*®® “The Jeffersonians argued that any rights to transmit or to

123 seeid. Thisistrue even if separate property was used to fund a
purchase. For example, one spouse owns a piece of property whichissoldin
order to finance the purchase of another piece of property, and to which are added
some relatively smaler amounts of savings accumulated by both spouses for the
purchase of the new piece of property. Absent an express agreement to the
contrary or unless the non-community property can be traced, the separate
property becomes characterized as community property. Seeid. a 1259-60.
124 i

b5 Seeld

126 Seeid. Thedistribution of retirement assets is particularly important for
the spouse who forgoes marketplace employment, whether for short or long
periods of time, and the independent acquisition of retirement benefitsin his or her
own name. Inavery red sense, it protects the spouse who makes the choice to
engage in ether full-time childcare or who takes a part-time or salf-employment
position and trades off sdlary and benefits for the advantages of amoreflexible
schedule

127" See Johnston, supra note 89, a 1058; see also Chused, supra note 8, a
1389-97.

128 Rondd Chester, Inheritance in American Legal Thought, in
INHERITANCE AND WEALTH IN AMERICA 23, 24 (Robert K. Miller, Jr. & Stephen J.
McNamee eds., 1998).

129 seeid.

130 Seeid.; seealso JohnV. Orth, After the Revolution: “ Reform” of the
Law of Inheritance, 10 Law & Hist. Rev. 33 (1992). Apparently, “Thomas
Jefferson ranked reform of the law of inheritance even above the statute on
religious freedomin hislist of the ‘most remarkable dterations' needed inthe
common law.” 1d. at 33 (citing THOMAS JEFFERSON, NOTESON THE STATE OF
VIRGINIA 137 (W. Peden ed., 1954) (1787)). But Jefferson’sideaof reforming the
law of inheritance was focused on such rules as primogeniture (the law of descent
in which the eldest son takes dl of thefather’ sredl property) and feetail (a
conveyance created by adeed or will to aperson “and the heirs of hisbody”). A
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receive property a an owner’s death were ‘civil’ not ‘natural rights': rights
created by our society for its own convenience.” 13!

The Jeffersonians believed “that every human possessed natural reason and
when properly cultivated, this capability would manifest itself in logicd,
common sense decisions.”*32 |n contrast to the Jeffersonians was a group
of “rationa jurists’ who were less than confident about the power or
presence of reason in the common man.*** Among this group was James
Kent, one of the preeminent American adherents to the philosophy embodied
by Blackstone!3* who had given us the infamous concept, that “in law
husband and wife are one person, and the husband is that person.”*** Kent
bdieved that the right to property ownership was a natural right that
preceded the Constitution and felt that right was threatened by the power
inherent in a system of popular legidation.’*® Kent deviated somewhat from
his adherence to Blackstone's philosophy when it came to the notion that
property should revert back to society for the common good upon the death

feetall establishesafixed line of inheritable successon and cuts off the regular
succession of heirsat law. A gatement such asthis only makesthe lack of regard
for the rights of women during the revolutionary era, when the possihility to truly
recreate asocia order based on red egditarian principles, even more disconcerting.
131 Chegter, supra note 128, a 4. In this essay, Professor Chester describes
the British roots to the American view of inheritance law. He discussesthe term
“pogitivigic” to refer to those early Americans who believed that law originatesin
the sovereign and not intheindividud. Seeid. a 25 & n.1. Consequently, there
areno natura rights, only those decreed by the government. Within this group of
positivigtic adherents are Blackstone, whose work was grounded in the English
philosophers John Locke and Thomas Hobbes. Chester identifies the views of the
Jeffersonians as heirs of the British utilitarians Jeremy Bentham and John Stuart
Mill. Seeid. a 25; see also RONALD CHESTER, INHERITANCE, WEALTH AND
Sociery 11-33 (1982) (discussing these and other philosophers who influenced our
concept of inheritance in western European thought). It should be noted that, with
the exception of Mill, none of these philosophers and legd scholars were
particularly supportive of women'srights, especially property and inheritance
rights, and those like Blackstone were fairly hostile toward anything that would
threaten or undermine the existing patriarcha system. See Norma Basch,
Invisible Women: The Legal Fiction of Marital Unity in Nineteenth
Century America, FEMINIST Stup. 5, no. 2 (Summer 1979), reprinted in GENDER
AND AMERICAN LAW: THE IMPACT OF THE LAW ON THE LIVESOF WOMEN 46-47
(Karen J. Maschke ed., 1997). Mill, on the other hand, was an early, strong, and
vocal supporter of women's political and economic equality and specificaly
championed both property and voting rights. See generally Essayson
EQuALITY, LAW AND EDUCATION (John M. Robson ed., 1984). Asan early
feminigt, he became anicon for the women' s rights movement in the nineteenth
century in America.

132 Chegter, supra note 128, at 25.

138 Seeid.

134 Seeid. at 26.

135 SeeHoLcomBE, supra note 69, a 18.

136 See Chedter, supra note 128, &t 26.
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of the occupant.’®” Kent believed that the “‘voice of nature’ dictated that
the property owner’s children ‘by their association and labor’ in relation to
the property should have better title to it than ‘the passing stranger.’” %8
Although he may have championed the rights of children of property
owners, Kent continued to adhere to the Blackstonian philosophy toward
marriage and women and “[i]dealiz[ed] the institution of marriage . . .
elevating it to heights far beyond Blackstone's simple civil contract.”*3°
Kent viewed the husband as “the natural guardian of the wife [and]
reasoned [that] ‘the law has given him a reasonable superiority and control
over her person, and he may even put gentle restraints upon her liberty.’” 140
If this then was the primary philosophical heritage that the new republic
inherited, then it is not surprisng that, despite their egditarian, anti-
patriarchal rhetoric, the founding fathers did not extend substantial new
rights to married women.?*!  Massachusetts, the seat of the revolution
againgt the oppressive monarchical system, adopted the common law
doctrines governing relations between husbands and wives — coverture,
dower, and curtesy — virtualy intact.!*?> Despite the establishment of a
ew” republic, the “old” patrimony was deeply entrenched and readily
adopted by these same founding fathers.***  Although they clamed to be
acting in the name of al Americans, only propertied white men had any

187 Seeid.

138 d.

139 Basch, supra note 131, at 49.

140 1d. (citing 2 KENT, COMMENTARIES * 157-58). Blackstoneis aso credited
astheongln of the phrase “rule of thumb” since ahusband was allowed to beet his
wife but could not use astick bigger than histhumb. See HoLcomBE, supra note
69, at 30.

Asmadter of the household, ahusband could command hiswifée' s obedience, and
subject her to corpord punlshment or ‘chastisement’ if she defied his authority.

. Blackstone explained that ahusband could * give his wife moderate correction,
[f]or asheisto answer for her misbehavior, the law thought it reesonable to
Intrust him with this power of restraining her, by domestic chastisement, in the
same moderation that aman is alowed to correct his apprentices or children; for
whom the master or parent isaso liable in some casesto answer.

RevaB. Segd,“ The Rule Of Love”: Wife Beating as Prerogative and Privacy,
105YALEL.J. 2117, 2123 (1996) (quoting 1 WiLLIAM BLACKSTONE, COMMENTARIES
*444); seealso Henry Ansgar Kelly, Rule of Thumb and the Folklaw of the
Husband’s Stick, 44 J. LecaL Epuc. 341, 353(1994).

141 SeelindaK. Kerber, The Paradox of Women’ s Citizenship in the
Early Republic: The Case of Martin v. Massachusetts, 1805, 97 Am. HisT.
Rev. 349, 351 (1992); see also Peter Dobkin Hal & George E. Marcus, Why
Should Men Leave Great Fortunesto Their Children? Dynasty and
Inheritance in America, in INHERITANCE AND WEALTH IN AMERICA 139 (Robert
K. Miller, J. & Stephen J. McNamee eds,, 1997) (analyzing the shiftsin attitudes
and practices of wedlth transmission in America, starting with the “ Boston
Brahmins” aterm coined by Oliver Wendd| Holmes).

142 See Kerber, supra note 141, a 351-52. Other states besides
Massachusetts took asimilar sance toward the property rights of women.
Essentidly, dl statesin the new republic adopted a version of the common law
tredition in order to govern the relationship between men and women and women
and society. Seeid. at 353; see also Johnston, supra note 89, at 1058 n.103.

143 See Kerber, supra note 141, at 349-50.
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actual voice in the establishment of the new republic.*44 Citizenship for
property-less white men, blacks, Native Americans, and women —
regardless of their race or class — was never serioudy contemplated,
except perhaps to dismiss the idea as untenable.4®

A famous series of |etters between one of the preeminent founding fathers,
John Adams, and his wife, Abigail, encapsulates the interests of women to
participate more fully in their newly established country as well as the
atitude of the new patriarchs, who were incredulous at the suggestion.4®
On March 31, 1776, Abigail wrote to her husband in Philadel phia — busy
with the affairs of state — from her home in Braintree, Massachusetts —
managing the family’s affairs — that she wished him to:

Remember the Ladies, and be more generous and favourable [sic] to them than your
ancestors. Do not put such unlimited power into the hands of the Husbands.
Remember dl Men would be tyrants if they could. If perticuliar [sic] care and
attention is not paid to the Laidies [sic] we are determined to foment a Rebelion
[sic], and will not hold ourselves bound by any Laws in which we have no voice, or
Representation.

That your Sex are Naturaly Tyrannical isa Truth so thoroughly established as
to admit of no dispute . . . [w]hy then, not put it out of the power of the vicious
and the Lawless to use us with cruelty and indignity with impunity. Men of Sense
of al Ages abhor those customs which treat us only as vassals of your Sex.*

144 Seeid. a 350.
145 Seeid. Although these groups were excluded, property-less white men,
however, at least had the hope that by virtue of their own hard work and
resourcefulness they too could be considered afull-fledged voting member of the
Republic. Seeid. at 349-53. Kerber aso discusses adifferent perception of
citizenship that relatesto the lack of palitical didog, or virtud silence, regarding
women's participation in the public arena during the pogt-revolutionary era. See
id. at 354. Asan higtorian, shefinds thet the “Slenceitsdf isasocid
congtruction, related to an ability to verbaize and acontrol of accessto the forums
of discusson.” Id. If the definition of citizenship islimited to women' svoting
rights and ability to hold public office, then she finds a pervasive sllence in the
early republic. Seeid. But, if the definition is broadened to includecdlamsto a
wide range of rights and palitical behavior, including allegiance, support and
anaysis, then the voice of women ismore clearly heard. Seeid. With aneven
more inclusive definition, and an understanding that citizenship as a concept
undergoes a continua reinvention, she sees an ideology thet, in fact, took great
painsto silence and exclude women and stronglly reflected the gender dynamics at
play during the post-revolutionary era. Seeid. at 354-55. This gpproach taken
by Kerber isvery much in keeping with the postmodern feminist doctrine
gpproach to analyzing legd discoursein away that focuses on the interpretation of
thetext of an event rather than the event itsdlf. See generally MARY JOE FRUG,
POSTMODERN LEGAL FEMINISM (1992).
146 See OTTEN, supra note 8, at 37-42.

14r-1d.a 38.
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To which her husband, having recently fomented his own revolution to fight
againgt the implementation and execution of laws in which he had no voice
or representation, replied:

Asto your extraordinary Code of Laws, | cannot but laugh. We have been told that
our Struggle has loosened the bands of Government every where [sc]. That
Children and Apprentices were disobedient — that schools and Colledges [sic]
were grown turbulent — that Indians dighted their Guardians and Negroes grew
insolent to their Masters. But your letter was the first Intimation that another
Tribe more numerous and powerfull [sic] than al the rest were grown discontented.
— Thisisrather too coarse a Compliment but you are so saucy, | wont blot it out.

Depend upon it, We know better than to repeal our Masculine systems. Altho
[sic] they arein full Force.. . . rather than give up this, which would completely
subject Usto the Despotism of the Peticoat [Sic], | hope General Washington, and
al our brave Heroes would fight. | am sure every good Politician would plot, as
long as he would againgt Despotism, Empire, Monarchy, Aristocracy, Oligarchy, or
Ochlocracy 4

Overdl, the changes that occurred during the revolution served to actually
reduce women'’s inheritances.!® These changes included the erosion of the
limited protection afforded by dower on inherited property, the change in a
widow’s claim to personal property from an outright ownership to a life
estate, and an increase in bequeathing women certain forms of property
which then passed immediately to the husband but without any dower
protection.*®® |n fact, the only substantive change that worked to increase
women's inheritance was the extenson of some inheritance rights to
children born outside of wedlock. 151

148 |d.a 39. Ochlocracy isaform of government in which the multitude or common
people rule; otherwise defined as“maob rule” WEBSTER SNEW TWENTIETH CENTURY
DicTIONARY 1238 (2d ed. 1968). In a subsequent letter dated May 26, 1776, Adamswrote
to James Sullivan, a prominent Boston lawyer who (among other Colonid roles served in the
Provincial Congress and as Attorney Generd for Massachusetts) was a strong supporter of
the equality of “every person out of Wardship” — including women — to participate in the
elective process. Kerber, supra note 141, at 367-68. Of Sullivan, Adams raised the query:
“Whence arises the right of the men to govern women, without their consent?” and, in
response to his own question, stated that “it [wa]s dangerous to open so fruitfull a source of
controversy and dtercation, as would be opened by attempting to ater the qualifications of
voters, therewill benoend of it. New clamswill aise. Women will demand avote. .. ”
Id.; see also OTTEN, supra note 8, a 40-42. This, it seems, isnot so much an answer but
an excuse to avoid disturbing the status quo.

149 See Joan R. Gundersen, Women and | nheritance in America: Virginia

and New York as a Case Study, 1700-1860, in INHERITANCE AND WEALTH IN

AMERICA 113(Robert K. Miller, J. & Stephen J McNamee, eds,, 1998).

150 Seeid. a 113-14. Theform of property left to women, both daughters

and wives, tended to be in the form of daves, which were actualy considered

persond property not real property and therefore dower did not attach. The

emancipation of daves paradoxicaly created individuaswho had the legd right to

inherit while smultaneoudy reducing awoman’ sinheritable share of property.

Seeid.

151 Seeid. Under common law, illegitimate children could inherit from neither

the father nor the mother. Seeid. a 106-07.
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D. Equity

Prior to the passage of Married Women's Property Acts!®? the
development of equity in America was an important component of women’s
ability, dbeit limited, to own and control property.>® The principal concepts
of the law of equity developed in England during the sixteenth century, partly
in response to what was considered the harsh and unyielding rules of the
common law regarding ownership of property and the state of married
women.’**  An equitable separate estate was the “one limited escape route
from common law property rules [and by which a male property owner
could convey assets to a married woman.” *° To accomplish this, a system
of aternative private trust arrangements developed which initialy was
neither recognized nor enforced by common law courts!*® By the

152 Seeinfra notes 173-244 and accompanying text.

153 See Johnston, supra note 89, a 1057-61; Chused, supra note 8, at 1368
72; see also William J. Curran, The Struggle for Equity Jurisdictionin
Massachusetts, 31 B.U. L. Rev. 269 (1951) (development of equity courtsin
Massachusetts).

154 SeeHoLcomBE, supra note 69, at 37. Theroots of equity go much
further back than the sixteenth century and grew out of the existence of the Court
of Chancery, also referred to asthe Court of Equity. See DUKEMINIER, supra
note 71, a 274-75. The common law courts could adjudicatetitle to the land and
legd rights but the Chancellor, Sitting in the equity court, could act asthe crown’s
conscience and punish those who insisted upon enforcing their legd rights. Seeiid.
The need to punish those who insisted upon enforcing their legal rights often arose
in the practice of “uses’ which enabled property holdersto avoid paying feudd
duesto the crown and make provisonsfor hiswidow and children. See
HoLcomBE, supra note 69, a 38. Property would be legaly conveyed to afriend
astrustee to hold for the benefit of the widow and children. The trustee, who had
legdly enforcesble title, would renege on the “ gentleman’ s agreement” and ignore
histrustee obligations. Seeid. The common-law courts, which were limited to
recognizing the legd owner, could offer no relief and claimants then turned to the
Chancery Court, who could offer justice by refusing to enforce the rights of the
legd owner. Seeid. Eventudly the Statute of Uses (1535) barred courts of
equity from enforcing these “uses’ primarily becauseit interfered with cleer title to
theland. Seeid.

155 Richard H. Chused, History’ s Double Edge: A Comment on

Moder nization of Marital Status Law, 82 Geo. L.J. 2213, 2215 (1994)
[hereinafter Chused, Comment].

156 SeeHoLcomBE, supra note 69, a 37. In the fourteenth century one
custom devel oped whereby the bride’ sfather paid a*“portion” of his estate to the
husband. See Fellows, supra note 7, at 147. Another device to avoid dower,
which was perceived to be arestraint on the dienability of the land, wasthe
custom of “jointure.” Seeid. a 148. For jointure, the groom'’ s father would
transfer land to athird party to hold for the joint lives of the couple which then
passed to the couple' seldest soninentail. Seeid. Inreturn for sgning away her
dower rights, the bride was promised the right to maintenance — assuming she
survived her husband. Seeid. Eventudly, fathers dso became concerned about
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seventeenth century, the body of equitable doctrines and procedures relating
to trust property had developed and the Court of Chancery dlowed the
creation of a special category of separate property or separate estates
specificaly for married women.*>”  The rules that developed over time in
chancery courts alowed the use of trust instruments to give married women
access to — but not ownership of — property that was usualy devised or
gifted to them by their fathers.!>® Property owners who made marriage
settlements on their daughters aso wished to protect these settlements from
the common law rights of the new husbands, and to ensure that if no
children, especially male children, were born to their daughters that the
property, either real or personal, would return to their families®*® Thus,
while the common law considered the husband the guardian of the wife and
legal possessor of her property, equity viewed the husband as the person
from whom the wife and her property needed protection — the enemy.1¢°
Although there was a substantia body of law that had developed in Engla